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Current Lopics. 

\W" publish in this issue the prevailing 

and dissenting opinions of the New 
York Court of Appeals in the case of People 
v. Hawker, in which is discussed elaborately 
the question whether the act, chapter 931 of 
the Laws of 1896, relating to the labeling of 
convict-made goods or articles, is unconsti- 
tutional. That the question was a very diffi- 
cult one is shown by the nearly equal division 
of the court upon it. O’Brien, J., writes the 
prevailing opinion, and we have no hesita- 
tion in saying that in our view it is one of the 
strongest that has ever come from his vigor- 
ous pen. His assumption that it was the 
purpose of the law in question to promote 
the welfare of the laboring classes by sup- 
pressing in some measure the sale of prison- 
made goods seems entirely warranted. The 
validity of the law, as Judge O’Brien truly 
says, must depend entirely upon the exercise 
of the police power of the State to enhance 
the price of labor by suppressing, through 
the instrumentality of the criminal law, the 
sale of products of prison labor. The police 
power, broad as it is, has never yet been con- 
strued by the courts as capable of being ap- 
plied to the enhancement of the wages of 
labor by any such means, or, we might add, 
by any other means. Conceding the conten- 
tion of the dissenting judges that the object 
of the provision of the Constitution of New 
York, section 29, article 3, was not merely to 
abolish what was known as the contract sys- 


the State of New York the sale of convict- 
made goods, wares or merchandise in com- 
petition with the products of ordinary 
outside labor (and we think this is the fair 
and reasonable interpretation of the consti- 
tutional provision referred to), we reach the 
insuperable objection pointed out by Judge 
()’Brien that if such were the intention of 
the legislature, the statute under consider- 


| ation must be invalid, because, impliedly at 


least, it authorizes the sale of prison-made 
goods under certain conditions; in other 
words, the statute in effect assumes to regu- 
late the sale of articles which the Constitu- 
tion declares shall not be sold at all. The 
prevailing opinion seems to us equally strong 
in discussing the interstate features of the 
case, for the regulation of interstate com- 
merce, as Judge O’Brien shows, is exclu- 
sively within the jurisdiction of congress, 
and such commerce cannot be restricted in 
any way by State laws, even though operat- 
ing wholly within its own jurisdiction. 


Mr. Justice Pryor, of New York, not long 
ago had occasion to administer a rebuke to 
a dawdling referee, who, in the opinion of 
the court, to use a figure of speech, was en- 
deavoring to extract too much juice out of 
the orange. The referee referred to, who 
shall be nameless, had charged $10 a day for 
seventeen days on which he was engaged in 
the determination of the issues. Exercising 
the sound discretion with which the law in- 
vests him, Mr. Justice Pryor reaches the 
conclusion that the referee should have mas- 
tered the case within ten days, the action 
being for specific performance and the testi- 
mony but 150 typewritten pages. After indi- 
cating the amount which he deems adequate 
under all the circumstances, the judge adds: 
“ Undoubtedly a referee is not to be urged to 
a precipitate and perfunctory decision. 
Neither, on the other hand, should parties be 
oppressed by excessive exactions for a dawd- 
ling and dilatory disposition of the case. A 
referee is entitled to $10 for each day spent 
in the business of the referee, but this means 
necessarily so spent, otherwise there would 
be no limit to the amount of his compensa- 
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public execration, there must be some pro- 
portion between the work and the reward of 
a referee.” 

The rebuke was, doubtless, deserved, and 
should have a warning effect upon other 
referees who are disposed to occupy unneces- 
sary time for the sole purpose of swelling 
their bank account. 


We copy the following press dispatch 
from the New York World of recent date : 


Judge John T. Hodge, of the Covington (Ky.) 
Common Pleas Court, imposed a novel punish- 
ment upon William Hamilton, a reporter for the 
Cincinnati Commercial Tribune, for contempt of 
court. He summoned the reporter to his court- 
room and compelled him to occupy a seat with 
him on the bench the whole day. The city offi- 
cials, some days ago, in seining fish from the 
water-works reservoir, caught their net on a snag, 
and one of them stripped and dived down to 
loosen it. Judge Hodge asked the grand jury to 
indict this man for violation of the law prohibiting 
bathing in the reservoir. Reporter Hamilton made 
fun of the proposition, and the grand jury ignored 
the case. When he had seated Mr. Hamilton by 
his side on the bench to-day, Judge Hodge ad- 
dressed the attorneys and others present, and in- 
formed them that he now had an associate judge 
with him on the bench. Reporter Hamilton, he 
said, had volunteered to give him advice and sug- 
gestions as to how to conduct the administration 
of law in his court, and he had concluded that the 
young man could be of more service to him if 
called to the bench than through the columns of 
his newspaper. Whenever a lawyer would address 
the court as “ your honor,” Judge Hodge would 
stop him and call his attention to the presence of 
“ Assistant Judge Hamilton,’ who must be in- 
cluded in the address. Judge Hodge insisted that 
the court be addressed as “your honors,” as is 
done where associate justices occupy a bench to- 
gether. Roars of laughter filled the court-room 
frequently through the day, as large crowds came 
in to witness the humiliation of the reporter. Law- 
yers, however, seemed to think that Judge Hodge 
brought the court into deeper contempt by this 
action than Reporter Hamilton could possibly 
have done. 


We entirely agree with the lawyers re- 
ferred to, that Judge Hodge’s action has 
done much more to bring his court into con- 
tempt than anything that Reporter Hamilton 
accomplished in that direction. In the first 
place, the judge’s course in attempting to 
secure the indictment of the workman for 
violation of law or ordinance in “ bathing ” 





— 


in the reservoir was such as to fully warrant 
the strictures passed upon it; but that en- 
tirely apart, the method chosen to discipline 
and humiliate the scribe was in execrably 
bad taste, to say nothing more harsh of it, 
A judge who deliberately stoops to such a 
procedure succeeds admirably in making out 
a prima facie case against his own compe- 
tency to administer justice in a court of law, 


The decision of the New York Court of 
Appeals in the case of the Newburg Savings 
Bank establishes the proposition that the 
surplus of a savings bank organized under 
the laws of this State is not taxable under 
existing statutes. The case was tried at the 
Orange County Special Term of the Su- 
preme Court in January last, before Mr. Jus- 
tice Hirschberg, who held that a savings 
bank was virtually an incorporated trustee 
serving without commission, and that the 
depositors were the sole beneficiaries. Re- 
garding the deposits as a class, he held that 
the surplus fund was as much an obligation 
of the bank to them as the sums paid in and 
credited on the pass-books. The Appellate 
Division sustained this view, and it has now 
been adopted by the Court of last resort. 


The action of Mr. Justice Darling in sen- 
tencing a French prisoner in an English 
criminal court in his own language is being 
somewhat sharply criticised by the !egal 
press, on the ground that it is contrary to 
tradition and precedent, for the obvious 
reason that the sentence should be under- 
stood of the people, and further, that judges 
are not and cannot be versed in the language 





of every foreigner tried before them, whether 
Chinese, Turk, Russian, Italian or French. 
An additional, and perhaps even more for-i- 
ble, reason is that advanced by a correspond- 
ent of the Law Times, viz., that the sentence, 
so as to admit of its becoming part of the 
record of the trial, should have been deliv- 
ered in the English language. 


The learned 


judge should have first delivered the sen- 
tence in English, and then, if he thought 
proper, he could have interpreted it to the 
prisoner in French, or ordered the court 
This correspondent 





| interpreter to do so. 
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points out that since the time of Edward III | 
the English tongue has taken the place of | 
French in the courts of law, and although | 
the language in the statutes prior to the | 
reign of Richard III is generally in Latin or | 
French, all Richard III's statutes are in | 
English, and so they have continued to be 
drawn in all subsequent periods. But the 
whole matter may be said to possess little 
more than academic interest, particularly for 
the poor devil in the prisoner’s box, unless, 
indeed, there is something in the suggestion 
of a London contemporary that, unless the 
learned judge’s dialect was immaculate, the 
procedure constituted a wholly unjustifiable 
addition to the penalty imposed upon the 
prisoner. 


CONVICT MADE GOODS. 
Laws 1896, 


TIONAL, 





CHAPTER 931, HeLtp Unconstitu- 





New York Court oF APPEALS. 
Decided October 11, 1808. 

Tue PEOPLE OF THE STATE OF NEw York,’ Ap- 
pellant, v. SAaMuEL K. Hawkins, Respondent. 
The act, chapter 931 of the Laws of 1896, which 

provides that goods made in prison by convict 
labor shall not be sold in this State, unless 
labeled or marked “ convict made,” is uncon- 
stitutional, as violative of the commerce 
clause of the Federal Constitution. So held 
with reference to goods made in a prison in 
another State and offered for sale here. 
Section 384b of the Penal Code, providing a pen- 
alty for exposing for sale convict-made goods 
without being labeled or marked 
made,” is also inoperative for the same reason. 
A State law which interferes with the freedom of 
commerce is not saved by the fact that it ap- 
plies to all States alike, including the State 
enacting it. Interstate commerce cannot be 
taxed, burdened or restricted by a State law, 
even though operating wholly within its own 
jurisdiction. If it is a regulation of commerce, 


* convict 


the law relates to a subject within the exclusive 
jurisdiction of congress, upon which the State 
has no power to legislate. It matters 
whether the regulation be under the guise of 


not 


a law requiring a municipal license to sell cer- 
tain goods, or a health law requiring inspec- 
tion of the article, or a label law, requiring the 


article to be branded or labeled. When. it 


operates as a burden or restriction upon the 
freedom of trade or commercial intercourse, it 





is invalid. 


A citizen of this State who buys goods made in a 
prison in another State has the right to put 
them upon the market here on their own 
merits, and if this right is restricted by law, 
while the same goods made elsewhere are un- 
affected thereby, such a law is a restriction 
upon the freedom of commerce, and the objec- 
tion to it is not removed by the fact that it 
may have been enacted in the guise of a police 
regulation. The validity of such a law is to be 
tested by its purpose and practical operation, 
without regard to the name or classification 
that may have been given to it. 

Appeal from a judgment of the Appellate Divi- 
sion, Third Department, affirming a judgment of 
the trial court. 

Harry C. Perkins for appellant; Frederick Collin 
for respondent. 


O’Brien, J. — The defendant was indicted for a 
misdemeanor, the charge being that he violated 
chapter 931 of the Laws of 1896, relating to the 
labeling and marking of convict-made goods or 
articles. The indictment alleges that the defend- 
ant, on the 5th day of November, 1896, had in his 
possession and offering for sale, unlawfully and 
with criminal intent, a certain scrub brush of the 
form, style and material commonly used in scrub 
brushes, but made and manufactured, as the de- 
fendant well knew, by the labor of convicts law- 
fully sentenced to and confined in a prison at 
Cleveland, Ohio. It then charges that this article 
was brought from that institution into this State 
and was in the defendant’s possession for the pur- 
pose of sale, without having upon it in any manner 
the words ‘“ convict-made,” or any words indicat- 
ing in any manner that it was manufactured by 
convict labor. 

The defendant demurred to the indictment upon 
the ground that the facts stated did not constitute 
a crime, and the courts below have sustained the 
demurrer for the reason that the statute was in 
conflict with the Constitution, and, therefore, void. 
The statute went into effect, by its terms, on No- 
vember 1, 1896, and the several sections material 
to the questions in this case are as follows: 

“Section 1. All goods, wares and merchandise 
made by convict labor in any penitentiary, prison, 
reformatory or other establishment in which con- 
vict labor is employed shall, before being sold, or 
exposed for sale, be branded, labeled or marked 
as hereinafter provided, and shall not be exposed 
for sale in any place within this State without such 
brand, label or mark. 

“§$ 2. The brand, label or mark hereby required 
shall contain at the head or top thereof the words 
‘convict made,’ followed by the year and name of 
the penitentiary, prison, reformatory or other 
establishment in which it was made, in plain Eng- 
lish lettering, of the style and size known as great 
primer Roman condensed capitals. The brand or 
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mark shall in all cases, where the nature of an 
article will permit, be placed upon the same, and 
only where such branding or marking is impossible 
shall a label be used, and where a label is used it 
shall be in the form of a paper tag, which shall be 
attached by wire to each article, where the nature 
of the article will permit, and placed securely upon 
the box, crate or other covering in which such 
goods, wares or merchandise may be packed, 
shipped or exposed for sale. Said brand, mark or 
label shall be placed upon the outside of and upon 
the most conspicuous part of the finished article 
and its box, crate or covering. 

“§ 5. Section three hundred and eighty-four b 
of the Penal Code is hereby amended so as to read 
as follows: Section 384b. Penalty for dealing in 
convict-made goods without labeling. — A person 
having in his possession for the purpose of sale, or 
offering for sale, any convict-made goods, wares 
or merchandise hereafter manufactured and sold, 
or exposed for sale, in this State, without the 
brand, mark or label required by law, or removes 
or defaces such brand, mark or label, is guilty of a 
misdemeanor, punishable by a fine not exceeding 
ten hundred dollars nor less than one hundred 
dollars, or imprisonment for a term not exceeding 
one year nor less than ten days, or both.” 

The act charged the defendant, and 
which is admitted by the demurrer, is declared to 
be a crime by this statute; and the only question 
that we need consider is whether the legislature 
had any power under the Constitution to enact 
such a law. The law is similar, in all respects, to 
the law of 1894 (chap. 608, Laws of 1894), except 
that the latter statute was aimed at prison-made 
goods of other States, while the present statute 
applies to all prison-made goods, whether of this 
or other States. The act. of 1894 was held to be 
unconstitutional and void (People v. Hawkins, 85 
Hun, 43). The present act makes it a criminal 
offense to expose for sale prison-made goods of 
this State, as well as of other States. It seems to 
have been assumed that the feature of the former 
act, which discriminated against the prison-made 
goods of other States, was the only objection to 
this class of legislation. But the broader 
of the present law removes no objection that ex- 
isted to the former. On the contrary, it multiplies 


against 


scope 


and intensifies them. 

It is important at the outset to ascertain, if we 
can, the legislative purpose and intent that led to 
the enactment of this law. The learned district 
attorney, in his brief in the court below, has, I 
think, stated it quite fairly and accurately in these 
words: 

“ The statute in question is an attempt to solve 
It has a 
bearing, directly or indirectly, upon wages paid to 
workmen in certain lines of industry * * * It 


a great public and economic problem. 


involves the welfare and prosperity of the laboring 


classes, who comprise a great portion of our popu- 





lation. * * * It is against sound public policy 
to compel workmen, who have to support their 
families by their daily earnings, to compete with 
the unpaid labor of convicts in 
The framers of the State and 
tions never intended to create 


penal institutions. 
Federal Constitu- 
and foster such 
a right to demand 
protection from the legislature in this respect, and 
it is within the police power of the State to require 
the mark, brand or label of goods made in penal 
institutions.” 


competition. The people have 


We may assume, therefore, that the purpose of 
the law was to promote the welfare of the laboring 
classes by suppressing, in some measure, the sale 
of prison-made goods. Waiving for the present 
the question whether the means employed can ever 
in the nature of things accomplish the end in view, 
it is quite clear that unless this statute in some 
degree affects the value of certain articles of mer- 
chandise by restricting the demand or imposing 
conditions upon the right to deal in them as prop- 
erty, in order to exclude them from the market, 
it is a mere brutum fulmen. The scrubbing brush 
in question was beyond all doubt an article of 
property in which the defendant could lawfully 
deal. He is forbidden, however, by this statute, 
under all the penalties of the criminal law, from 
buying or selling or having it in his possession, 
except upon the condition that he shall attach to 
it a badge of inferiority which diminishes the value 
and impairs its selling qualities. It is not claimed 
that there is any difference in the quality of this 
scrubbing brush when compared with one of the 
same grade or character made outside the prisons. 
There is no pretense that the act was passed to 
suppress any fraudulent practice or that any such 
practice existed with respect to such goods. The 
validity of the law must depend entirely upon the 
exercise of the police power to enhance the price 
of labor by suppressing, through the instrumental- 
ity of the criminal law, the sale of the products of 
prison labor. 

The citizen cannot be deprived of his property 
without due process of law. The principle em- 
bodied in this constitutional guaranty is not lim- 
ited to the physical taking of property. 
which annihilates its value, restricts its use, or 
takes away any of its essential attributes, comes 
within the purview of this limitation upon legis- 
lative power. The validity of all such laws is to 
be tested by the purpose of their enactment and 
the practical effect and operation that they may 
have upon property. 


Any law 


A law which interferes with 
property by depriving the owner of the profitable 
and free use of it, or hampers him in the applica- 
tion of it for the purposes of trade or commerce, 
or imposes conditions upon the right to hold or 
sell it, may seriously 
which the Constitution 
that legislation hostile 


impair its value, against 
is a protection. The fact 
to the rights of property 
assumes the guise of a health law or a labor law 
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will not save it from judicial scrutiny, since the 
courts cannot permit that to be done by indirec- 
tion which cannot be done directly. 


The guaranty against depriving the citizen of | 


his liberty comprehends much more than the ex- 
emption of his person from all unlawful restraint. 
It includes the right to engage in any lawful busi- 
and to his faculties in all lawful 
ways in any lawful trade, profession or vocation. 
All laws, therefore, which impair or trammel these 


ness, exercise 


rights, or impose arbitrary conditions upon his 
right to earn a living in the pursuit of a lawful 
business are infringements upon his fundamental 
rights of liberty, which are under constitutional 
protection. These rights may doubtless be affected 
to some extent by the exercise of the police power 
But 
that power, however broad and extensive, is not 
above the Constitution. The conduct of the indi- 
vidual and the use of property may be affected by 
its lawful and proper exercise in cases of overrul- 
ing necessity and for the public good. The preser- 
vation of public order, the protection of the public 
health and the prevention of disease, the sale of 
articles of unwholesome or adulterated food, the 


which is inherent in every sovereign State. 


calamities caused by fire, and perhaps other sub- | 


jects relating to the safety and welfare of society, 
are within its scope. But no law which is other- 
wise objeetionable as in conflict with the funda- 
mental guarantees the Constitution can be 
upheld under the police power, unless the courts 
can see that it has some plain or reasonable rela- 
tion to those subjects, or some of them. 


of 


These principles have been so fully discussed and 
sanctioned by judicial authority, and so often as- 
serted, that they may now be regarded as ele- 
mentary. It is, therefore, unnecessary to enter the 
vast field of litigation involving discussions of the 
police power, and the validity of statutes enacted 
really or ostensibly in its exercise (Wynehamer v. 
People, 13 N. Y. 378; In re Jacobs, 98 N. Y. 908; 
Lawton v. Steele, 119 N. Y. 226; Forster v. Scott, 
136 N. Y. 577; Colon v. Lisk, 153 N. Y. 188). 

It is entirely safe to assert that no court has yet 
iavoked the police power to justify a statute, the 
purpose of which was to enhance the wages of 
labor in certain factories by suppressing, through 
the agencies of the criminal law, the sale of com- 
peting products made in prisons. If the wages of 
labor in a few factories producing goods such as 
are also made in prisons may be regulated by the 
police power, there is no reason why that power 
may not be used to regulate the rewards of labor 
in any other field of human exertion. That all 
legislation of this character, with this end in view, 
which subjects the individual to criminal prosecu- 
tion unless he will comply with regulations in the 
sale of such goods that are intended to depress 
their value or demand in the market, is in viola- 
tion of the Constitution, cannot be doubted. 

It would be trifling with the Constitution to at- 


XU 


tempt to uphold this law on the ground that all 
producers or vendors of goods may be required to 
tell the truth concerning them, both as to their 
quality and the means by which or the place where 
they were manufactured. A knowledge of the 
truth concerning the origin of every article of 
property which is the subject of sale, trade or 
commerce cannot be essential to the public wel- 
fare, and even if it was, the law could be effective 
only when applied to all property alike and not 
limited to articles made in certain places and by 
a certain class of workmen. Any attempt to carry 
the police power to such an extent as to require 
the owner of an article of property kept for sale, 
such as a scrubbing brush, to label it with the his- 
tory of its origin and to indicate the place where 


| it was made, and the class of workmen that pro- 
| duced it, and to enforce such regulations by the 


| 





aid of the criminal law, must be regarded as an 
inexcusable and intolerable invasion of the rights 
and liberty of the citizen. 

There is nothing in the character or effect of 
prison labor to justify such legislation. The health 
and welfare of convicts is a subject peculiarly 
within the functions of government. The State, in 
order to carry out the purposes of punishment, 
must employ them at some useful labor. What- 
ever it may be, their work must in some degree 
come into competition with the labor of others. 
It is not at all likely that this result ever had or 
can have any material or perceptible influence-on 
wages. But even if it had, the welfare of the con- 
victs and the interests of the taxpayers are proper 
subjects for consideration. 

The question is reduced to the simple inquiry 
whether the legislature, under the guise of the 
police power, can regulate the price of labor by 
depressing, through the penalties of the criminal 
law, the price of goods in the market made by one 
class of workmen and correspondingly enhancing 
the price of goods made by another class. If the 
statute does not tend to produce that result, there 
is no reason or excuse for its existence, and it 
would be a useless and arbitrary interference with 
the liberty of the individual without any possible 
reason or motive behind it. The law is now de- 
fended upon the ground that it was intended to 
accomplish, and in fact does tend to promote, that 
very result. If the police power extends to the 
protection of certain workmen in their wages 
against the competition of other workmen in 
penal institutions, why not extend it to other 
forms of competition? Why not give the workman 
who has a large family to support some advantage 
over the one who has no family at all? Why not 
give to the old and feeble a helping hand by legis- 
lation against the competition of the young and 
the strong? Why not give to the women, the 
weaker sex, who are often the victims of improvi- 
dence and want, a preference by statute over the 
men? Why confine such legislation to scrubbing 
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brushes and like articles made in prisons, when 
multitudes of men engaged in farming, mercantile 
pursuits, and almost every vocation in life, are 
struggling against competition? If the statute 
now under consideration is a valid exercise of the 
police power, I am unable to give any reason why 
the legislature may not interfere in all the cases 
I have mentioned to help those who need help at 
the expense of those who do not. 

It would be difficult to give any satisfactory 
reason, legal, moral or economic, why a person 
who happens to be confined in a prison should not 
be permitted or compelled to earn his living and 
pay his way, instead of becoming a burden upon 
the public, to the detriment of his health and 
morals. The mere fact that he is in prison may 
be due to misfortune or to his natural surround- 
ings, and in some cases he may be at least morally 
innocent. The State may certainly, for his own 
benefit and for the relief of the taxpaying com- 
munity, employ him at some useful labor, and 
whether that labor be in building roads or making 
shoes, he takes the place of another. If it be law- 
ful and right to so employ him, it is difficult to 
see why the State may, by legislation, depress the 
value of the products of his labor when such prop- 
erty is purchased in the ordinary course of com- 
merce by a dealer therein. The State, while 
permitting such property to come within its juris- 
diction in the regular course of trade, cannot then 
impair its value by hostile legislation without a 
violation of the constitutional guaranties for the 
protection of property. Aside from the peculiar 
restrictions of revenue laws, the merchant or 
dealer may buy his goods where he can obtain 
them to the best advantage, and any restriction 
upon his freedom of action in this respect by State 
laws is, in a broad sense, ah invasion of his right 
of liberty, since that term comprehends the right 
of the individual to pursue any lawful calling. 

I think that the statute in question is in conflict 
with the Constitution of this State, since it inter- 
feres with the right to acquire, possess and dispose 
of property, and with the liberty of the individual 
to earn a living by dealing in the articles embraced 
within the scope of the law. It is an unauthorized 
limitation upon the freedom of the individual to 
buy and sell all such articles, subject only to the 
law of supply and demand, and the legislation is 
not within the scope of the police power. 

It has been suggested by some members of the 
court that the statute in question can be upheld 
under the recent amendment to the State Consti- 
tution with respect to prison labor. It should be 


observed that no such point was argued or sub- 
mitted, either in this court or the court below, but 
since some of my brethren are of that opinion 
the question may be properly discussed. The lan- 
guage of the amendment is as follows: 

“ The legislature shall, by law, provide for the 
occupation and employment of prisoners sentenced 





to the several State prisons, penitentiaries, jails 
and reformatories in the State; and on and ajter 
the first day of January, in the year one thousand 
eight hundred and ninety-seven, no person in any 
such prison, penitentiary, jail or reformatory shall 
be required or allowed to work, while under sen- 
tence thereto, at any trade, industry or occupation, 
wherein or whereby his work, or the product or 
profit of his work, shall be farmed out, contracted, 
given or sold to any person, firm, association or 
corporation. This section shall not be construed 
to prevent the legislature from providing that con- 
victs may work for, and that the product of their 
labor may be disposed of to, the State, or any 
political division thereof, or for or to any public 
institution owned or managed and controlled by 
the State, or any political thereof” 
(Const. 1894, art. 3, sec. 29). 

It is said that this provision of the Constitution 
indicates and expresses a public policy on the part 
of the State to suppress the competition of prison 
labor with free labor by forbidding the sale to the 
general public of prison-made goods. The term 
* public policy ” is frequently used in a very vague, 
loose or inaccurate sense. The courts have often 
found it necessary to define its juridical meaning, 
and have held that a State can have no public 
policy except what is to be found in its Constitu- 
tion and laws (Girard Will Case, 2 How. [U. S.] 
127; Hollis v. Drew Theological Seminary, 95 N. 
Y. 166; Cross v. U. S. T. Co., 131 N. Y. 343; 
Dammert v. Osborn, 140 N. Y. 40). Therefore, 
when we speak of the public policy of the State, 
we mean the law of the State, whether found in 
the Constitution, the statutes or judicial records, 
so that the inquiry is whether the provision of the 


division 


Constitution above cited forbids the sale of prison- 
made goods to the general public. Either it does 
or does not. If it does not, there is an end of the 
argument on that point. If it does, we will see 
hereafter how it affects the validity of this statute. 
If the framers of the Constitution intended to for- 
bid the sale of prison-made goods to the general 
public, or to prohibit dealing in them, it was an 
easy matter to say so in terms that could not be 
misunderstood. Surely, the poverty of our lan- 
guage is not such as to preclude the framers of the 
fundamental law from giving plain and direct ex- 
pression to such a simple thought. But the section 
above quoted does not forbid the sale of any article 
of property. It deals only with modes of employ- 
ing convicts and with practices that had formerly 
existed, under which the labor of convicts had 
become a subject of bargain and sale. It simply 
abolished what was known as the contract system 
of labor in prisons, whereby the profits of the 
labor of convicts were secured by contractors or 
private parties. This is apparent from the lan- 
guage of the section, which begins by providing 
for the employment of convicts. It then forbids 
the employment of the inmates of penal institu- 
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tions at any trade or industry whereby “ his work 
or the product and profits of his work shall be 
farmed out, contracted, given or sold to any per- 
son.” What is it that this language forbids? Not 
dealing in tangible things or articles of property 
wherever made, but the farming out, contracting, 
giving away or selling of convict labor. The 
words “ product and profit of his work” do not 
refer to articles of property, but to the net value 
of labor. If the framers of the Constitution in- 
tended to prohibit dealing in any article of mer- 
chandise, surely they would not have described the 
article by such vague itterms as the products of 
A manufactured article is not known in 
common parlance, in law or political economy as 
the “ product of labor.’’ Of course, labor enters 
into its production, but in many cases it is an in- 
significant element. The article is the product of 
raw material and labor combined, or, as it is com- 
monly expressed, labor and capital. The pro- 
hibition against dealing in any article of property 
cannot be found in this section without giving to 
the words a strained and unnatural meaning. If 
any of the penal institutions of the State happen 
to have a farm attached to it, worked by the con- 
victs, as some of them probably have, it would be 
a very narrow construction of this section to hold 
that the products or profits of the farm, whether 
consisting of cattle or other farm produce, could 
not be sold to the general public because it would 
be the products and profits of prison labor. 


work. 


3ut if it be assumed for the purpose of the argu- 
ment that the Constitution does forbid the sale of 
prison-made goods to the public, it would not 
help the statute in question, but, on the contrary, 
would furnish an additional reason for its con- 
demnation. If the Constitution forbids the sale of 
such goods, or prohibits dealing in them as mer- 
chandise, then, clearly, the legislature has no 
power to enact laws regulating and permitting 
such sales. That this was the purpose and was the 
obvious effect of the statute in question in its 
entire scope and meaning must, of course, be ad- 
mitted. Therefore, if the section means what is 
claimed for it, the legislature has attempted to 
regulate and permit what the Constitution forbids. 
It has attempted to regulate and permit the sale 
of prison-made goods by fixing upon them a 
badge of their origin, when the Constitution pro- 
vides that they shall not be sold at all. It is diffi- 
cult, therefore, to understand how any one who 
believes that the Constitution interdicts the sale of 
convict-made goods can at the same time reach 
the conclusion that the statute is in harmony with 
the Constitution. 

It would be manifestly unjust and inconsistent 
for the State, while it encourages and commands 
the employment of convicts and becomes itself the 
patron and customer of prison-made goods, to 
prohibit its citizens from dealing in the same prop- 
erty. 


What policy could the framers of the Constitu- 
tion have had in view when providing for the em- 
ployment of convicts and for drawing all supplies 
needed by the State from goods produced in the 
prisons, if at the same time they forbid the general 
public from dealing in the same class of goods? 
When it is asserted that the law-makers intended 
to employ convict labor in the production of prop- 
erty, and at the same time enacted that the prop- 
erty so produced should not become a part of the 
general mass of merchandise in the State, or the 
subject of bargain and sale like other property, we 
look for language in the Constitution so clear and 
explicit that no other construction is possible to 
be put upon it, but such language is not there. 
This construction would really impeach the honor 
and justice of the State, make it the sole benefici- 
ary of convict labor, and the sole competition with 
free labor. I think the Constitution is open to 
quite another construction, and one much more 
honorable to the State. 

But such a construction of the Constitution 
must, if adopted, encounter another and still more 
obstacle. Assuming that it forbids the 
sale in this State of the convict-made goods of 
Ohio, it is in conflict with the commerce clause of 
the Federal Constitution. The article described 
in the indictment in this case came into this State 
from a penal institution in Ohio through the 
operation of interstate commerce. The argument 
in favor of the validity of the statute assumes and 
asserts that it was not only the purpose of the 
statute, but of the Constitution of the State, to 
discriminate against such articles and in favor of 
the same articles produced by free labor, in the 
markets of this State. It was a regulation of com- 
merce by means of which the value of merchandise 
produced in another State was to be depressed or 
its sale entirely prohibited. No State can in its 
sovereign capacity or in its fundamental law enact 
anything in violation of the Federal Constitution 
any more than can the legislature, acting in a 
representative capacity. That Constitution is the 
supreme law of the land; anything contained in the 
Constitution or statutes of any State to the con- 
trary notwithstanding. A State constitution which 
is in violation of the supreme law is of no more 
force than a State statute open to the same objec- 
tion, so that, even if this statute was not in con- 
flict with our own Constitution, it would come 
under the condemnation of the Constitution of the 
United States. A State law which interferes with 
the freedom of commerce is not saved by the fact 
that it applies to all States alike, including the 
State enacting it. Interstate commerce cannot be 
taxed, burdened or restricted at all by State laws, 
even though operating wholly within its own 
jurisdiction. If it is a regulation of commerce, 
the law relates to a subject within the exclusive 
jurisdiction of congress, upon which the State has 


serious 





no power to legislate. It matters not whether the 
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regulation be under the guise of a law requiring 
a municipal license to sell certain goods, or a 
health law requiring inspection of the article, or a 
label law, as in this case, requiring the article to be 
branded or labeled. When they operate as bur- 
dens or restrictions upon the freedom of trade or 
commercial intercourse, they are invalid (Brennan 
v. Titusville, 153 U. S. 289; Brimmer v. Rodman, 
138 id. 78; Minnesota v. Barber, 136 id. 313; Wel- 
ton v. Missouri, 91 id. 275; Webber v. Virginia, 
103 id. 344; Ward v. Maryland, 79 id. 418; Voight 
v. Wright, 141 id. 62; Bowman v. Chicago, etc., 
R. R. Co., 125 id. 465; Guy v. Baltimore, 100 id. 
134; Gloucester F. Co. v. Commonwealth, 114 id. 
196; Brown v. Houston, id. 622; Robbins v. Shelby 
Taxing District, 120 id. 489; Gulf C. & S. F. R’y 
Co. v. Ellis, 165 id. 150; Allgeyer v. Louisiana, id. 
578; People v. Hawkins, 85 Hun, 43). 

This statute manifestly discriminates against the 
sale of goods made in a prison in the State of Ohio 





by a certain class of workmen, and in favor of the | 


same articles when made outside a penal institu- 
tion and by free labor. In some of the States 
labor is much’ cheaper than in others. 
State where labor commands the highest price 
cannot make discriminating regulations for the 
sale of the goods made in the State where it is 
cheapest in order to favor the interests of its own 
workmen. One State may have natural advan- 


tages for the production of certain goods by rea- | 


son of location, climate or the rate of wages over 
another State where it costs more to produce them, 
but the latter cannot by hostile legislation drive 
the cheaper-made goods of the former out of its 


| kind of labor. 


But the | 


government itself, or that of any political division, 
or the management of any public institution, may 
need. The convict labor necessary to supply such 
a large consumption must necessarily, in some de- 
gree at least, affect the wages of free labor, if the 
argument in support of this law be correct; but 
the general public good overbalances any evil, real 
or imaginary, that may proceed from that policy. 
Some other States may not see fit to take all the 
profits of convict labor itself, but to sell the prod- 
ucts in the market, and when the articles thus 
produced have been absorbed into the general 
mass of merchandise they cannot be made the ob- 
ject of hostile legislation to depress their value 
any more than if they had been made in private 
manufacturing establishments. The statute in 
question is aimed at property produced by a cer- 
tain kind of labor, and the plain purpose is to de- 
press its value or restrict its sale in order to 
enhance the price or enlarge the demand for the 
same kind of property produced by some other 
It belongs to a class of laws which 
have become quite common in recent years, all 
resting largely upon the notion that the important 
problems involved in the social or industrial life 
of the people may be solved by legislation. This 
theory has, no doubt, a certain fascination over 
some minds; but, so long as legislative power is 


| circumscribed by the restrictions of a written Con- 


markets, even though such legislation would in- | 


crease the wages of its own workmen. Trade and 
commerce between the States must be left free. 
The Constitution intended that it should be alf- 
fected only by natural laws and the ordinary bur- 
dens of government imposed through the exercise 
of the taxing power equally on all property. 
police power of a State cannot be used to depress 
the price or restrict the sale of articles of com- 
merce merely because they happen to be made in 
a prison or by a certain class of workmen, while 
the same articles made in some other place and by 
free labor are left untouched by the regulation. A 
citizen of this State who hanpens to buy goods 
made in a prison in Ohio has the right to put 
them upon the market here on their own merits, 
and if this right is restricted by a penal law, while 
the same goods made in factories are untouched, 
such a law is a restriction upon the freedom of 
commerce, and the objection to it is not removed 
by the fact that it may have been enacted in the 
guise of a police regulation. The validity of such 
a law is to be tested by its purpose and practical 
operation without regard to the name or classifi- 
cation that may have been given to it. 

This State has declared its policy to utilize con- 
vict labor in the production of such articles as the 


stitution, a statute like this cannot be sustained by 
the courts. Whether tested by the Federal or State 
Constitution, it is, I think, an invalid law. 

The judgment of the courts below sustaining 
the demurrer to the indictment should be affirmed. 


3ARTLETT, J. (dissenting). — The courts below 
have held the law (chap. 931, Laws of 1896) regu- 


| lating the sale of convict-made goods in this State 


The | 








to be in violation of the provisions of the Federal 
Constitution vesting in congress the power to reg- 
ulate commerce among the several States (Consti- 
tution U.S., art. 1, sec. 8, sub. 9), and consequently 
void. 

It is urged that the act also violates the United 
States Constitution where it provides as follows: 
* The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States” (art. 4, sec. 2, sub. 1); also giving con- 
gress power “to make all laws which shall be 
the foregoing powers * * * 
sub. 18). 

It is further argued that the Constitution of this 
State is violated wherein it provides: “ No person 
shall be * * * deprived of life, liberty or prop- 


* (art. 1,. sec. 8, 


erty without due process of law; nor shall private 
property be taken for public use without just com- 
pensation” (art. 1, sec. 6). 

I am of opinion that this legislation is a legiti- 
mate exercise of the police power of the State, and 
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not repugnant to the Federal or State Constitu- 
tion. 

In entering upon the discussion of this appeal it 
is well to state the precise question presented, as 
the able briefs of counsel have taken rather a 
wider range. 

The act under consideration (chap. 931, Laws 
1896) provides that all goods made by convict 
labor in penal institutions shall, before being sold, 
or exposed for sale, be branded, labeled or marked 
as therein provided. 

It further prescribes that a person having in his 
possession for sale, or offering for sale, any such 
goods, without the brand, mark or label required 
by law, or removes or defaces such brand, mark 
or label, is guilty of a misdemeanor, and punish- 
able by fine, imprisonment or both. 

The defendant is charged in the indictment with 
having in his possession for the purpose of sale 
certain goods manufactured by convict labor in a 
prison in the State of Ohio, and known by him at 
the time to have been so manufactured, without 
any brand, mark or label thereon as required by 
law; that he did feloniously, wilfully, unlawfully 
and with criminal intent offer for sale and sell a 
scrub brush brought from a prison in the State of 
Ohio into this State for the purpose of sale. 

As the facts alleged in the indictment stand ad- 
mtted by the demurrer, we have to deal with a 
defendant whose guilty knowledge and criminal 
intent are fully established. This being so, the 
question is, Can the defendant be punished by the 
State of New York without violating its own or 
the Federal Constitution? 

If the act of 1896 is a proper exercise of the 
police power it is valid legislation, enforceable by 
the courts. 

This act is declaratory of the deliberate policy 
of this State that free labor shall be protected from 
disastrous competition with the convict system, 
which pays to the workman no wages, and, there- 
fore, finds little difficulty in supplanting the wage- 
earner in the public markets. 

That this is the policy of the State is witnessed 
by the action of the constitutional convention of 
1894, which was ratified by the people. The 
amendment then adopted reads in part: “ The leg- 
islature shall, by law, provide for the occupation 
and employment of prisoners sentenced to the 
several State prisons, penitentiaries, jails and re- 
formatories in the State; and on and after the first 
day of January, in the year one thousand eight 
hundred and ninety-seven, no person in any such 
prison, penitentiary, jail or reformatory shall be 
required or allowed to work, while under sentence 
thereto, at any trade, industry or occupation, 
wherein or whereby his work, or the product or 
profit of his work, shall be farmed out, contracted, 
given or sold to any person, firm, association or 
corporation. * * * ” (art. 3, sec. 29, State 
Constitution). 





This policy is evidently designed to conserve the 
prosperity and welfare of the wage-earners in this 
State, and we are thus brought to the vital ques- 
tion whether the fundamental law and the statutes 
framed to this end are sustainable as a proper 
exercise of the police power? 

It is as difficult as it is undesirable to define the 
limits of the police power. It has been said to be 
“the general power of a government to preserve 
and promote the public welfare, even at the ex- 
pense of private rights” (Am. & Eng. Enc. of 
Law, vol. 18, p. 740). 

Judge Earl remarked in Matter of Jacobs (098 
N. Y. 108): “ The limit of the power cannot be 
accurately defined, and the courts have not been 
able or willing definitely to circumscribe it.” 

Judge Cooley, in his Constitutional Limitations 
(4th ed., 719), says: ‘The limit of the police 
power in these cases must be this: The regulations 
must have reference to the comfort, safety and 
welfare of society.” 

The Supreme Court of Illinois, in Lake View v. 
Rose Hill Cem. Ass’n (7o Ill. 194), referring to the 
police power, said: “It may be assumed it is a 
power co-extensive with self-protection, and is not 
inaptly termed the ‘law of paramount necessity.’ 
* * * Tt may be said to be that inherent and 
plenary power in the State which enables it to 
prohibit all things hurtful to the comfort, safety 
and welfare of society.” 

This much of definition shows that it must be 
determined under the facts of each case whether 
the attempted exercise of the police power is 
proper. 

A few additional facts will now be pointed out 
as still further narrowing the field of inquiry. 
Under the Constitution of this State, as already 
quoted, and the legislation in aid thereof (chap. 
429, Laws of 1896), no prison-made goods manu- 
factured here can be sold to the general public, as 
they are only to be disposed of to the State, its 
political divisions and public institutions. 

The law we are considering (chap. 931, Laws of 
1896) does not discriminate against the citizens of 
other States in favor of our own, as did the law 
of 1894 (chap. 698), and which was held by the Su- 
preme Court of this State violative of the interstate 
commerce provision of the Federal Constitution 
(People v. Hawkins, 85 Hun, 43). 

On the contrary, the law of 1896 throws open 
the markets of this State to the convict-made 
goods of all the other States, subject only to one 
restriction, while our own penal institutions are 
cut off from this privilege by constitutional pro- 
vision. 

The one restriction mentioned, to which the citi- 
zens of other States are subject, is that their 
prison-made goods must be branded, labeled or 
marked “ convict made,” followed by the year and 
penal institution in which they were manufactured. 
So it is inaccurate to say, as has been said, that 
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the law of 1896 prohibits the sale of convict-made 
goods from foreign States, within our jurisdiction, 
as it only requires that buyers in this State shall be 
advised as to the origin of the goods, and decide 
for themselves whether they will purchase or not. 

The fact remains that penal institutions of other 
States are more highly favored than our own 
under the policy which has been adopted to pro- 
tect free labor. 

It does not by any means follow, as suggested 
by the learned counsel for the respondent, that the 
marking of the goods will render it impossible to 
sell them. A low price for an article will doubtless 
attract buyers in the future as it has in the past. 

The precise question then is, whether it is com- 
petent for this State, in the exercise of the police 
power, in order to promote the public welfare and 
prosperity, to impose the restriction, already 
pointed out, upon the sale of convict-made goods. 

We are of opinion that it is for two reasons: 
(1) It is self-evident that the protection of free 
labor from competition with convict-made goods 
in our domestic markets will promote the pubiic 
welfare and prosperity; and (2) it is competent for 
the State to protect its citizen from fraud or de- 
ception when any such goods are offered for sale 
by advising him of the fact that they are convict 
made, so that he may act with full knowledge in 
the premises. 

In case of In re Rahrer (140 U. S. 554), Chief 
Justice Fuller said: “ The power of the State to 
impose restraints and burdens upon persons and 
property in conservation and promotion of the 
public health, good order and prosperity, is a 
power originally and always belonging to the 
States, not surrendered by them to the general gov- 
ernment nor directly restrained by the Constitu- 
tion of the United States, and _ essentially 
exclusive.” 

In Kidd v. Pearson (128 U. S._) it was held 
that the right of a State to enact a statute pro- 
hibiting the manufacture of intoxicating liquors 
within its limits is not affected by the fact that the 
manufacturer of said spirits intends to export them 
when manufactured; the police power of a State 
is as broad and plenary as the taxing power (as 
defined in Coe v. Errol, 116 U. S. 517), and prop- 
erty within the State is subject to the operation of 
the former so long as it is within the regulating 
restrictions of the latter. Mr. Justice Lamar, in 
delivering the opinion of the court, at page 23, 
said: “ As has been often said, ‘legislation (by a 
State) may in a great variety of ways affect com- 
merce and persons engaged in it, without consti- 
tuting a regulation of it within the meaning of the 
Constitution,’ unless, under the guise of police 
regulations, ‘it imposes a direct burden upon in- 
terstate commerce’ or interferes directly with its 
freedom ” (vide cases there cited). 

In Pittsburg, etc., Coal Co. v. Louisiana (156 
U. S. 500) the State of Louisiana passed an act 








providing for the appointment of coal and coke 
boat gaugers, and making it compulsory upon all 
persons selling coke or coal in a barge to have it 
inspected and gauged; the law applied to coal and 
coke brought in from other States, but it was 
sustained as a proper exercise of the police power. 

This was a regulation calculated to promote the 
public welfare and prosperity and protect the citi- 
zens of Louisiana from fraud and deceit. It af- 
fected commerce, but in no legal sense regulated 
it (see Smith v. Alabama, 124 U. S. 464, 473; 
Budd v. New York, 143 U. S. 517; s. c., 117 N. 
T. ¥y. 

There are many cases holding that the State 
may regulate and prohibit the manufacture and 
sale of articles of commerce. 

In Plumley v. Massachusetts (155 U. S. 461), 
the statute of Massachusetts of March 10, 1891, 
chap. 58, * to prevent deception in the manufacture 
and sale of imitation butter,” in its application to 
the sale of oleomargarine artificially colored so as 
to cause it to look like yellow butter, and brought 
into Massachusetts, was held not in conflict with 
the power vested in congress to regulate com 
merce among the several States. 

The court held in People v. Arensberg (105 N. 
Y. 123) that such an act was constitutional, al- 
though it appeared that the coloring matter was 
not injurious to health. 

An act “to prevent deceptions in the sale of 
vinegar’ was held constitutional by this court, 
although it was proved to be entirely healthy and 
safe as a food product, notwithstanding the arti- 
ficial coloring matter therein contained (People v. 
Girard, 145 N. Y. 105). 

The oleomargarine cases do not rest upon the 
well-recognized incident of the police power to 
protect the public health, but stand on a much 
broader ground, to wit, the right of the State to 
protect its citizens against fraud, deception and un- 
just dealing in trade. 

Judging the act of 1896 by the general principles 
already commented upon, it does not, as matter 
of law, interfere with the power of congress to 
regulate commerce among the States, nor is it 
repugnant to any of the constitutional provisions 
referred to, either Federal or State. The facts in 
the case before us are peculiar, and we are called 
upon to apply well-settled principles to new con- 
ditions. 

If the oleomargarine, vinegar and kindred cases 
are within the police power, can it be properly 
said that a law which not only seeks to shield the 
citizen from fraud, deception and unjust dealing 
in trade, but has for its object the further purpose, 
in pursuance of an enlightened public policy, to 
promote and protect the interests of free labor as 
against convict labor, is beyond the power of a 
sovereign State to enact? 


I am of opinion that, both wpon principle and 
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authority, the act of 1896 was a legitimate exercise 
of the police power. 

I am unable to agree with respondent’s counsel 
as to the grave consequences likely to follow the 
reversal of this judgment. The possible cases he 
has cited, by way of illustration, do not, I think, 
involve the principle here decided. In fact, many 
cases are cited by him in the United States Su- 
preme Court that are not in point. It is only 
necessary to refer to those where discriminations 
were made between different classes in the ranks 
of free labor; also the salesman license cases and 
the inspection of living animals before slaughter, 
in the State enacting the law. It is clear that the 
principles involved in all these cases have no ap- 
plication here. 

The criticism is made on behalf of respondent 
that it is against the honor and dignity of the 
State to purchase products forbidden to the pri- 
vate citizen under the exercise of the police power. 

This ¢riticism involves a misapprehension of the 
situation. 

It is most fitting that the State should protect 
its citizens and the interests of free labor, as al- 
ready pointed out, and it is equally proper that it 
should provide employment for the inmates of our 
penal institutions. 

In this connection it is necessary to examine 
more critically the amendment of the State Con- 
stitution, made in 1894 (art. 3, sec. 29), as it is 
seriously argued that it does not indicate a public 
policy on the part of the State to suppress the 
competition of prison labor with free labor. 

The opening sentence reads as follows: ‘ The 
legislature shall, by law, provide for the occupa- 
tion and employment of prisoners sentenced to 
the several State prisons, penitentiaries, jails and 
reformatories in the State; and on and after the 
first day of January, in the year one thousand 
eight hundred and ninety-seven, no person in any 
such prison, penitentiary, jail or reformatory shall 
be required or allowed to work, while under sen- 
tence thereto, at any trade, industry or occupation, 
wherein and whereby his work, or the product or 
profit of his work, shall be farmed out, contracted, 
given or sold to any person, firm, association or 
corporation.” As I read this provision, it not only 
prohibits the work of prisoners from being farmed 
out or contracted to others, but it also prohibits 
the products from being given or sold to any per- 
son, firm, association or corporation. If the 
products of the work of prisoners cannot be given 
away or sold, then it, of necessity, follows that the 
product of prison labor in this State cannot be 
dealt in by the inhabitants thereof. I do not see 
how there can be any question with reference to 
the meaning of the words used, but should there 
be, it would seem as if all doubt must, of necessity, 
vanish upon reading the concluding sentence of 
this section: “ This section shall not be construed 
to prevent the legislature from providing that con- 








victs may work for, and that the products of their 
labor may be disposed of to, the State, or any 
political division thereof, or for or to any public 
institution owned or managed and controlled by 
the State, or any political division thereof.” If 
the product of prison labor was intended to be 
sold and thus enter the general commerce and 
traffic of the State, what is the purpose of this 
clause? The mind can suggest none. The pro- 
vision would be meaningless under such a con- 
struction. But when it is read in connection with 
the former provision quoted, and in view of my 
understanding of the meaning of that provision, it 
has a well-defined purpose. Under the former 
provision, as we have seen, the products of prison 
labor cannot be sold to individuals, etc. This 
would leave the prisons with the power to manu- 
facture, but not to dispose of their product. The 
latter provision relieves this situation. While the 
goods cannot be sold to any person, firm, associa- 
tion or corporation, they may be disposed of to 
the State or any political division thereof, or to 
any public institution owned or managed and con- 
trolled by the State or any political division 
thereof. In other words, the State may supply its 
own wants from its own prison labor, but the 
product of such labor shall not be given or sold 
so as to enter the general traffic in manufactured 
This construction is the one contem- 
plated by the constitutional convention, as is evi- 
dent from the report of the committee and the 
discussion which followed between the members 
of the convention (Record 3, N. Y. Const. Conv., 
page 1370). The report was made by Mr. Mc- 
Donough, who said in explanation thereof that 
“ The first sentence provides that the prisoners 
shall work; that they shall be occupied and em- 
ployed as they ought to be. The second clause 
provides that, after January 1, 1897, the products 
of their labor and their labor itself shall not be 
farmed out or sold to outside parties. The object 
is to prevent the selling of the goods manufac- 
tured by these prisoners or to sell their labor. 
The next provision is that they shall work for the 
benefit of the State, or any political division of the 
State; in other words, it provides that they may 
do any kind of work that is necessary for the 
State or for any of the institutions in the State 
that are owned and controlled by the State, or any 
political division of the State.” He then proceeds 
with an elaborate argument calling the attention 
of the evil resulting from the competition of free 
with prison labor, refers to an interview with Mr. 
Pillsbury, who stated, in substance, that the re- 
quirements of the State, the civil divisions thereof 
and of its institutions were sufficient to furnish 
employment for all of the prisoners in the State; 
then he states that in England and in France arti- 
cles made by the convicts are the property of the 
government, and are never sold, and quotes the 
following from the report of the general superin- 


goods. 
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tendent of prisons of Massachusetts: “It is well 


known that the State, through its penal, correc- 
tive and eleemosynary institutions, is a very large 
consumer of manufactured products. Most of 
these products are such as could be quite easily 
manufactured by prison labor, the State being the 
purchaser and consumer of its own products. The 
irritation of free labor by competition with prison 
labor would be absolutely avoided, and the manu- 
facturer would cease his complaints as to the in- 
justice of meeting prison-made goods in the open 
market. There would be a constantly growing de- 
mand for these prison-made products, thus insur- 
ing steady employment and a stability in the 
establishment of industries that would be a vast 
benefit to the discipline and welfare of the 
prisons.” A sharp discussion followed, extending 
through forty pages of the record, in which oppo- 
sition was made to the provision prohibiting the 
selling of prison-made goods, but in the entire dis- 
cussion not a single objection was expressed 
against the prohibition of the farming out, or the 
contracting of the work of prisoners. That ques- 
tion the convention evidently deemed settled by 
the vote of the people in 1883, when the question 
as to whether the contract system then in force 
should be abolished was submitted to them. Fur- 
ther extended quotations might be made from the 
numerous speeches made upon the subject during 
its consideration by the convention, but I do not 
regard it necessary. They all refer to one con- 
troversy. The members of the convention all 
understood the meaning of the provision as pro- 
hibiting the sale of prison-made goods to any per- 
son, corporation or association other than the 
State, the civil divisions thereof and the institu- 
tions controlled by it, so that such goods could 
not enter the markets of the State in competition 
with other manufactured goods. They differed 
as to the advisability of incorporating such a 
provision in the organic law, but not as to its 
meaning. 

Here we have a well-settled public policy of the 
State incorporated in the Constitution, prohibiting 
dealing in the product of prison-made goods by 
our citizens so as to bring them in competition 
with free labor. If dealing in prison-made goods 
is against public policy, and is prohibited by the 
Constitution, the legislature may also regulate the 
dealing in such goods and provide for the criminal 
punishment of those who violate the act. Such 
statute would be in harmony, and not in conflict, 
with the Constitution. If against public policy, 
then it would be within the police powers of the 
State, and not in conflict with the provisions of 
the Constitution of the United States investing 
congress with power to regulate commerce among 
the several States, to legislate as to the sale of for- 
eign convict-made goods (Plumley v. Massachu- 
setts, 145 U. S. 461, and cases before cited). 

The judgment appealed from should be reversed, 





the demurrer to the indictment disallowed, and the 
defendant permitted to plead. 





Parker, Ch. J. (dissenting). — If the prevailing 
opinion correctly construes section 29, article 3, of 
the State Constitution, the conclusion reached by 
it is well founded, for it has not been declared by 
the people of this State by an amendment to the 
organic law that the public welfare demands that 
free labor shall not be put in competition with 
prison labor. As construed the provision was not 
intended to prevent dealing in any article of mer- 
chandise, even if made by convicts in our own 
State prisons, but it “ simply abolished what was 
known as the contract system of labor in prisons, 
whereby the profits of the labor of convicts were 
secured by contractors or private parties.” I deem 
it safe to say that such a construction will surprise 
the members of the convention that recommended 
the Constitution to the people for adoption as well 
as it will surprise the public at large; for the pro- 
priety and wisdom of the provision in question 
was the subject of much discussion in public 
prints and elsewhere at the time of its submission 
to the people. On the one hand it was urged as 
most unjust that labor employed in manufacturing 
should be subjected to the competition of unpaid, 
compulsorily enforced labor, while, on the other, 
it was strenuously insisted that the burdens of the 
taxpayers should not be added to by restraining 
the convict from contributing in whole or in part 
to his own support. : 

That the provision has been heretofore read by 
those charged with the administration of the af- 
fairs of prisons, and those engaged in a consider- 
ation of the question from the standpoint of public 
interest, according to the natural and ordinary 
meaning of the language employed, seems to me 
demonstrated by the opinion of Judge Bartlett. I 
shall, therefore, assume that the people of the 
State have forbidden the selling of articles manu- 
factured in our prisons, for the reason that they 
deemed it to be against a sound public policy to 
permit some of the citizens of the State skilled in 
certain kinds of labor to be subjected to com- 
petition with the unpaid labor of convicts. 

It is now too late to consider the subject gener- 
ally from the point of view of the political econo- 
mist, for the people, in whom reside all power, 
have set at rest that question so far as this State 
is concerned. This statute neither prohibits nor 
attempts to prohibit other States, or the citizens 
of other States, from putting prison-made goods 
upon our markets; nor does it prohibit our own 
citizens from buying or selling them; if it did, 
then, concededly, the statute would be in violation 
of the commerce clause of the Federal Constitu- 
tion and void; it simply requires that prison-made 
merchandise shall be so branded that our citizens 
shall know where the goods they are buying were 
made. This they have a right to know, for they 
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voted to burden themselves with additional tax- 
ation rather than longer to permit a competition 
which they regarded as a public wrong, and they 
are, therefore, entitled to such legislation as will 
permit them to know the truth in regard to articles 
offered them for sale, in order that they may not, 
through lack of information, have forced upon 
them that which they would not buy advisedly. 
The commerce clause of the Federal Constitution 
does not stand in the way of their having such 
information, inasmuch as the Constitution of this 
State establishes a public policy in the working 
out of which the legislature may go to this extent 
at least under the police power of the State. 

The decisions of the United States Supreme 
Court in the oleomargarine and other cases, some 
of which are referred to in Judge Bartlett’s opin- 
ion, furnish adequate support for that assertion. 
They establish, generally, that commerce between 
the States may be regulated to some extent under 
the police power of the State, which includes, 
among other things, efforts to prevent fraud and 
deception on purchasers. In view of the public 
policy declared by the people of this State, 
through their Constitution, I am of the opinion 
that this statute is well within the police power of 
the State, and, therefore, under the decision in the 
slaughter-house cases, not repugnant to the Fed- 
eral Constitution. ; 

I concur with Judge Bartlett for a reversal of 
the judgment. 





O’Brien, J., reads for affirmance of judgment; 
Gray, Martin and Vann, JJ., concur for affirmance 
upon the ground that the statute conflicts with and 
is repugnant to the commerce clause of the Fed- 
eral Constitution. 

Bartlett, J., reads for reversal; Parker, Ch. J., 
reads memorandum concurring with Bartlett, J., 
and Haight, J., concurs for reversal. 

Judgment affirmed. 





THE JOINT TRAFFIC CASE DECISION. 





HE decision of the Supreme Court of the 

United States in the so-called Joint Traffic 
Case, which was announced on the 24th inst., was 
in favor of the United States and against the rail- 
roads. Mr. Justice Peckham announced the de- 
cision. He said the court was unable to 
distinguish any difference between this case and 
that of the Trans-Missouri Case, decided a year 
ago, which decision was also adverse to the rail- 
roads. The only really new point involved in the 
Joint Traffic Case was as to the constitutionality 
of the Anti-Trust Act. The court reached the 
conclusion that as railroad corporations performed 
duties of a semi-public character, it was within 
the constitutional powers of congress to regulate 
them, as provided by the Anti-Trust Act. The 





only remaining question was as to the policy of 
congress in adopting such a measure, and as to 
questions of policy the court, Mr. Justice Peckham 
said, had nothing to do. The case is properly re- 
garded as one of the most important decided in 
many years, not only to the railroads, but to the 
general public, because of the vast properties rep- 


| resented by the traffic association, and a brief re- 


view of it will therefore be given. The case, that 
of the United States of America v. The Joint Traf- 
fic Association, the New York Central and Hud- 
son River Railroad Company et al., was instituted 
in the Circuit Court of the United States for the 
Southern District of New York, on the 8th day of 
January, 1896. It arose upon an agreement en- 
tered into by eastern or trunk line carriers, form- 
ing the association named, and it was charged in 
the bill of complaint that such agreement was in 
violation of the Interstate Commerce Law, par- 
ticularly the fifth or anti-pooling section, and of 
the Anti-Trust Law. The  attorney-general 
brought the action at the request of the Interstate 
Commerce Commission that proceedings be taken 
to prevent the agreement from going into effect; 
but the commission’s request covered only the 
alleged violation of the Interstate Commerce Law; 
the additional charge of violating the Anti-Trust 
Law was of the attorney-general’s own initiation. 
The Circuit Court, in a decision rendered in the 
following May, recited that the thirty-two railroad 
companies, defendants, ‘immensely engaged in 
competitive interstate commerce,” had made an 
arrangement forming this Joint Traffic Associa- 
tion, with a board of nine managers, consisting of 
one each from the Baltimore and Ohio, Chesa- 
peake and Ohio, Erie, Grand Trunk, Lackawanna, 
Lehigh Valley, Pennsylvania, Vanderbilt and 
Wabash systems, and with jurisdiction over com- 
petitive traffic passing to, from or through the 
western termini of the trunk lines and “ such other 
points as may hereafter be designated by the man- 
agers as such termini.”” Under article 8 of the 
joint traffic agreement, the court said, “ the man- 
agers are charged with the duty of securing to 
each company * * * equitable proportions of 
the competitive traffic,” and “control of all per- 
sons acting as contracting and soliciting freight 
and passenger agents in relation to the traffic cov- 
ered.” The court added that the provisions of the 
contract stated were understood to be the one 
challenged, and that the bill had been brought 
“against this agreement as made, without count- 
ing upon any statutes or alleging anything actually 
done under it to be of itself unlawful otherwise 
than because so done.” 

As to the question of the violation of the Anti- 
Trust Law, the court held that that law expressly 
authorized such a proceeding; that, while it does 
not expressly name railroad companies, it applies 
to all contracts and combinations in restraint of 
trade or commerce among the States; that, al- 
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though railroads do not trade among the States, 
they carry for those who do; and that “ what 
would restrain their so carrying would seem to be 
a restraint of such commerce.” But it added: 

“These provisions of the contracts do not pro- 
vide for lessening the number of carriers nor their 
facilities, nor for raising their rates, except ex- 
pressly by its terms not contrary to law, and 
therefore not beyond what are reasonable. The 
Interstate Commerce Law, section I, requires all 
rates to be reasonable, and the making of reason- 
able and lawful rates upon carriage in any traffic 
cannot be any restraint in law upon such traffic. 
* * * 

“A soliciting of custom is no part of the duty 
of common carriers, and dispensing with soliciting 
agents or with the control of them cannot be il- 
legal, nor an agreement to do so be an illegal 
contract. As this case rests wholly upon the con- 
tract as made, and not upon anything actually done 
under color of or beyond it, and each road is left 
by it to carry on its own business within lawful 
limits as before, no unlawful restraint of commerce 
seems to be provided for by it.” 

The court discussed also the right of the attor- 
ney-general to prosecute in the name of the United 
States suits to compel obedience to the statutes, 
and without formal preliminary investigation, and 
report by the commission: and held that “ no pro- 
vision is made by the Interstate Commerce Law 
for enforcing its provisions in equity, except to 
carry out orders of the commission, and authority 
for this suit to restrain any violation of that law 
must appear otherwise or fail; ” and, considering 
what suits in equity may be brought in the name 
of the United States, it added: 

*“ Here the United States is not alleged, or un- 
derstood, to have granted the charters of, or to 
have any proprietary interest in, any of these rail- 
roads, or to have any other concern about them. 
in any respect involved here, but to have its pro- 
hibitory statutes for regulating commerce between 
the States respected and obeyed, the same as those 
against counterfeiting or tainpering with the mails 
should be. Breeches of such statutes are misde- 
meanors punishable by indictment on information: 
and that merely such are not preventable in equity 
is elementary. A plaintiff in equity for relief by 
injunction should have some right or interest in 
the subject or prevention, or be given express 
authority to proceed in that way by statute. Au- 
thority is given to the Interstate Commerce Com- 
mission to have proceedings for the enforcement 
of that law taken and prosecuted, but that is un- 
derstood to refer to usual and appropriate pro- 
ceedings in such cases, and seems not to authorize 
any that are unknown there. The right given here 


is to prosecute, but provide, remedies. 
* * * 


not to 


“If this is erroneous, only such agreements are 
prohibited as are for the pooling of freights, or 





dividing aggregate, or net proceeds of, earnings. 
So far as this agreement goes, each road carries 
the freights it may get, over its own line, at its 
own rates, however fixed, and has the proceeds, 
net or other, of the earnings to itself. Very able 
judicial opinions, and learned commentaries and 
disquisitions upon pooling, too numerous for 
separate notice herein, have been referred to, but 
none make it include what is left in wholly separate 
channels. Provision for reasonable, although 
equal or proportional, rates for each carrier, or for 
a just and proportional rate for each carrier, or 
for a just and proportional traffic 
among carriers, does not seem to be either a pool 
ing of their traffic or freights or a division of the 


division of 


net proceeds of their earnings, in any sense.” 

The petition was accordingly dismissed, and tl 
case was carried on appeal to the Circuit Court o/ 
Appeals, which on the 19th of March, 1897, ai- 
firmed the decision of the Circuit Court dismissing 
the petition, Judges Wallace and Lacombe both 
giving oral opinions, but declining to file written 
This was on Friday. On the Monday fol- 
lowing, March 22, the Supreme Court of the 
United States handed down a decision in the case 
of the United States v. The Trans-Missouri 
Freight Association, holding an agreement similar 
to that of the Joint Traffic Association to be un- 
lawiul under the Anti-Trust Act. This case pre- 
sented no question under the Interstate Commerce 
Act, but counsel for the carriers insisted that com- 


ones. 


pliance by them with the provisions of that act is 
opposed to the theory that the later Anti-Trust 
Act was intended to apply to them. The Supreme 
Court held, however, that railroads are subject to 
the Anti-Trust Law: that the two acts do not con- 
flict with each other, as the Interstate Commerce 
Act does not confer upon competing railroads 
power to make contracts in restraint of trade; and 


that a contract between railroads to maintain 
rates is in restraint of trade and commerce and 
obnoxious to the Anti-Trust Law. The court 
said: 

* What one company may do in the way of 
charging reasonable rates is radically different 


from entering into an agreement with other and 
competing roads to keep up the rates to that 
point. If there be any competition, the extent of 
the charge for the service will be seriously af- 
fected by that fact. Competition will itself bring 
charges down to what may be reasonable, while, 
in the case of an agreement to keep prices up, 
competition is allowed no play; it is shut out, and 
fixed by the companies 
themselves by virtue of the agreement, so long as 
they abide by it.” 

The appeal in the Joint Traffic Association case 
to the Supreme Court has been pending for about 
a year and a half. Meanwhile, although the Trans- 
Missouri decision caused a prompt reorganization 
or dissolution of a number of railroad associations, 


the rate is practically 
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the eastern trunk lines have continued to operate 
under their joint traffic agreement. 

The opinion of the Supreme Court, which was 
very brief, was concurred in by Chief Justice Ful- 
ler and Judges Harlan, Brewer, 
ham. 


3rown and Peck- 
Three justices dissented, namely, Justices 
Gray, Shiras and White. Justice McKenna took 
no part in the case, the prosecution of the Joint 
Traffic Association having been begun while he 
was attorney-general. Concisely stated, the main 
contention of the government was that the traffic 
agreement is to prevent compe- 
tition, thus constituting a restraint of trade or 
commerce. 


a combination 


The answer of the association main- 
tained the legality of the agreement, on the ground 
that the vast needs of commerce require joint ac- 
tion, and that such action insures uniform and just 
rates, and prevents secret and unjust discrimina- 
tion. An exceptionally brilliant array of counsel 
appeared for the association and the several rail- 
roads interested, including former Senator Ed- 
munds, James C. Carter and Edward J. Phelps. 


Legal Aotes of Bertinence. 
Martin A. Springsteed, a graduate of the Albany 
Law School, has opened a law office in Ravena, 
N. Y. Mr. Springsteed is well versed in the gen- 
eral principles of the law, and will, no doubt, in a 
short time secure a good practice in that locality. 
THE JOURNAL predicts for him a 

future and wishes him success. 


prosperous 


If, in an agreement by a client to pay to his 
consideration is both the services to be rendered 
and also the attorney’s agreement to pay to the 


attorney a fixed annual sum for legal services, the 


client a percentage of counsel fees received from 
other persons to whom the client might introduce 
him, the agreement is non-enforceable by the at- 
torney, even as to services actually rendered, be- 
cause induced in part, and tainted by an unlawful 
and void consideration. (53 N. Y. Supp. 413.) 

The same provision of our Code of Civil Pro- 
cedure which forbids the reference of a_ matri- 
monial action to a referee selected by the parties 
also prohibits such a an action 
brought by a private person against a corporation 
to procure the appointment of a receiver and the 
distribution of its property. In such a suit, in the 
Third Judicial District, the attorneys overlooked 
this prohibition, and so did the court at Special 
Term, and an order was entered by consent refer- 
ring the case to a referee selected by the attor- 
neys. The mistake was not discovered until the 
trial had been concluded and the referee had made 
his report, when Mr. Justice Edwards, of Hudson, 
felt constrained to set aside the order of reference 
and all the subsequent proceedings as absolutely 
void. — New York Sun. 


reference in 


| 





GHhat the Law Decides. 

The maturity of either debt or claim at the time 
of an assignment for creditors by one of the par- 
ties is held, In re Hatch ([N. Y.], 40 L. R. A. 
664), sufficient to give a right of set-off in equity. 

An agricultural and mechanical college, which 
is strictly a public or quasi-corporation created by 
the laws of Oklahoma, is held, in Oklahoma Agri- 
cultural & M. College v. Willis ({Okla.], 40 L. R. 
A. 677), to be not subject to be sued in the absence 


| of express statutory authority. 


The failure of a sheriff to resist a mob that takes 


| a prisoner from the jail, if due to his belief that he 


could not cope with the mob, is held, in State, 
Cocking, v. Wade ({Md.], 40 L. R. A. 628), in- 
sufficient to make him liable in a civil action; and 
the sheriff's malicious act in aiding the mob is 
held to create no liability on his bond. 


The right to use the name of a retiring partner 


| under a contract for the continuance of the use of 


| Bagby & R. Co. v. 


such name “in the style of the firm” is held, in 
Rivers ({Md.], go L. R. A. 
632), to give no right to the use of the name by 
a corporation formed by the continuing partner 


and others for carrying on the same business. 


The right to fill up a natural depression which 
has carried off surface water from a large section 
of the city, although it is not technically a water- 
course, is denied, and an injunction against it 
granted in favor of a city, in Waverly v. Page 
({lowa], 40 L. R. A. 465), where the city has 
undertaken to keep it open, and its obstruction will 
be followed by serious injury to the city and its 
inhabitants. 


. 


Legal Laughs. 





One of the learned justices of the Maine Su- 
Court, than whom no man better knows 
how to appreciate a really amusing thing, was 
holding court at 


preme 


Ellsworth, and, according to 
honored custom, called in a local clergyman to 


| open the session with a supplication to heaven. 
| This worthy gentleman came, and aiter a chat with 





the justice proceeded to address the Giver of all 
good and perfect things thus: “ Almighty God; 
we beseech thee to bestow upon the presiding jus- 
tice the wisdom which he so greatly needs!” The 
learned recipient of the blessing never heard the 
rest of that remarkable prayer, which, in truth, 
was cut short by disorder in the court, strongly 
resembling half-smothered laughter from the direc- 
tion of the clerk’s desk. It is said that the same 
judge once opened court after a prayer which be- 
gan this way: ‘ Oh, Lord, we pray Thee to over- 
rule the decisions of the court to Thine own honor 
and glory.” — Exchange. 
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Hotes of Recent Amevican Decisions. 
Accident Insurance — Reinsurance of Policy- 
Holders of Insolvent Company.— An accident 
company offered to issue free insurance to the 
policy-holders of an insolvent company for such 
times as their premiums in the latter covered. 
Held, that such substituted policies were not bound 
to conform to the original. An accident policy 
excluding death from intentional injuries inflicted 
by any person does not cover murder. (Brown 
et ux. v. United States Casualty Co., Ins. L. J., 

vol. 7 [U. S.], 951.) 

Carriers — Passenger — Independent Contrac- 
tors. — A carrier’s obligation to transport his pas- 
*sengers safely cannot be shifted from himself by 
delegation to an independent contractor, and it 
extends to all the agencies employed, and includes 
the duty of protecting the passenger from an in- 
jury caused by the act of any subordinate or third 
person engaged in any part of the service required 
by the contract of transportation. (Barrow S. S. 
Co. v. Kane, U. S. C. C. of App., Second Circuit, 
88 Fed. Rep. 197.) 

Carriers of Passengers — Negligence. — Where 
a railroad passenger, without objection by the 
company or its agents, alights at an intermediate 
station, where passengers are received and dis- 
charged, for any reasonable and usual purpose, 
like that of refreshment, the sending or receipt of 
telegrams, or of exercise. by walking up and down 
the platform, or of the like, he does not cease to 
be a passenger, and is justified in the belief that 
the company is exercising due care for his safety. 
(Alabama G. S. Ry. v. Coggins, U. S. C. C. of 
App., Sixth Circuit, 88 Fed. Rep. 455. 

Criminal Law — Manslaughter — Provocation.— 
A provocation which would not naturally cause 
instant resentment, but which would have to be 
thought or brooded over after its commission in 
order to produce rage or anger, is not, in contem- 
plation of law, a provocation sufficient to reduce 
an intentional killing from murder to man- 
slaughter. (State v. Walker [La.], 23 South. Rep. 
967.) 





a 


Acw Books and Aew Editions. 
Forms of Pleading in Actions for Legal and 
Equitable Relief, Prepared with Especial 
Reference to the Codes of Procedure of the 
Various States and Adapted to the Present 
Practice in Many Common-Law States. By 
Austin Abbott. Completed by Carlos C. 
Alden. Vol. I. New York: Baker, Voorhis 


& Co., 1808. 

The first volume of this long-promised work is 
now before us. The late Austin Abbott, to whom 
the legal profession is under lasting obligations, 
announced as far back as 1887, in the preface to 





his ““ New Practice and Forms,” his intention to 
treat the subject of pleading separately. lis 
labors on the materials for the present volumes 
were continuous until the time of his lamented 
death, and the task which he never lived to ac- 
complish has now been finished by Mr. Alden, 
who was associated with him for several years. 
Mr. Abbott’s original plan of presenting actual 
precedents, carefully revised, with notes and sus- 
taining authorities, has been strictly adhered to in 
the present volumes. It has been the aim of the 
authors to place in the hands of the active prac- 
titioner a collection of forms of pleading of recog- 
nized standing and sustained by actual adjudication 
so comprehensive in selection as to answer prac- 
tically every need. There is substantial ground 
for the claim that this is the most comprehensive 
and complete collection of forms of pleading ever 
published. It will be found especially rich and 
valuable in those classes of actions in which the 
last quarter of a century has witnessed the great- 
est progress in importance. For example, the 
chapters of complaints on Negligence and Nuis- 
ances, in the old volume, contained 26 forms; in 
the present volumes 151 forms are given in those 
Volume I contains formal Parts of 
Pleadings, Allegations of Official or Representa 
tive Capacity, etc..and Complaints in Common-Law 
Actions. 


chapters. 


Volume II will complete the Com- 
plaints, including Statutory and Equitable Actions, 
and will also contain Answers, Demurrers and 
Replies. Volume I contains 727 forms and over 
800 pages. Mr. Alden, who possesses special 
qualifications for the work, being professor of 
pleading in the New York University Law School, 
has admirably finished and supplemented the in- 
valuable labors of the late Austin Abbott, and the 
work now under review is certain to enjoy large 
use and long popularity with the profession. 





General Digest, American and English. Anno- 
tated. Refers to all reports, official and un- 
official. Vol. V. New Series. Published by 
The Lawyers’ Co-operative Publishing Com- 
pany, Rochester, N. Y., 1808. 

This, the latest volume of the well-known digest, 
includes all officially reported cases and all cases 
not to be officially reported which were first pub- 
lished between January 1, 1808, and July 1, 18608. 
It contains all the features familiar to users of the 
series, including that of annotation, and the work 
is done with all the skill and care which has char- 
acterized previous volumes. 
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